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KOEBEL vs. SAUNDERS. 113 

Court of Common Pleas. 

KOEBEL VS. SAUNDERS. 

Where goods are insured for a voyage there is no implied warranty on the 
part of the insurers that the goods are seaworthy. 

Action upon a policy of insurance upon a ship's cargo of cocoa- 
nut oil in casks from Cochin to Marseilles. 

Fourth plea: — 

That the premises so insured were not seaworthy for the said 
voyage at the time the said ship departed and set sail thereon. 

Demurrer. — The grounds of demurrer were stated to be, that 
there was no implied warranty of seaworthiness of goods insured 
by a policy, and that the plea did not allege that the loss was 
attributable to the condition of the goods. 

Sir Q-. Honyman appeared to support the demurrer, but 

Watkin Williams was called on to support the plea. — It is an 
implied condition of every contract of insurance that the subject 
of insurance is in a proper state to encounter the risk insured 
against. Goods insured ought to be in a condition to encounter 
the ordinary incidents of a sea voyage without incurring damage, 
supposing no accident to happen. It is no argument against this 
plea that it is new in form : Boyd vs. Dubois, 3 Campb. 133; 1 
Park on Insurance 458 ; 3 Kent's Commentaries 360 ; Gibson 
vs. Small, 4 H. of L. Cas. 353. 

Willes, J. — I am of opinion that the defendant's fourth plea 
is not a sufficient answer to the plaintiff's claim. It might be 
sufficient to dispose of the case by saying that the plea is novel 
in character and principle, and that in actions on policies of 
insurance, in which questions of a similar kind are so often raised, 
and in which the ingenuity of counsel suggests all kinds of claims 
and answers, we should have had instances of attempts to plead 
such a plea as this, if it had been a good plea. But, besides be- 
ing novel, the plea is inadmissible as seeking to create a new im- 
plied warranty in a contract of insurance. An insurer is not 
liable to make good damage resulting from any peculiar vice in 
the thing insured itself, and unseaworthiness is expressly pro- 
vided for in the law of some countries. But it is necessary to 
trace the damage for which an indemnity is sought to the unsea- 
worthiness which is proved to have existed. With respect to 
goods this is familiar law, and is stated in Smith's Merc. Law 
359, where, on the authority of Boyd vs. Dubois, it is said : — 
Vol. XIII.— 8 
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" If goods be put on board in a damaged condition and are in 
consequence liable to effervesce and generate the fire by -which 
they are consumed, the underwriters are not liable." In our law 
seaworthiness is made to depend upon a warranty, so that, if a 
vessel is unseaworthy, as, for example, from not having a suffi- 
cient crew on board, and she is lost by reason of some cause not 
connected with that unseaworthiness, it will be sufficient for the 
underwriter, in repudiating his liability, to prove that she was 
unseaworthy. Unless you are to invent a new implied warranty 
with respect to goods, and say that, where goods are insured and 
the premium paid, and the goods destroyed by the perils insured 
against, the insurers are not liable by reason of some unsea- 
worthiness in the goods, this plea is bad. I never can consent 
to introduce a novelty likely so seriously to affect the mercantile 
law of the country. 

Byles, J. — I concur in saying that where goods perish by 
their own vice they are not destroyed by perils of the sea insured 
against. The proper mode of taking advantage of such a ground 
of defence is, by pleading in the ordinary way, that the goods 
were not lost by the perils insured against. It was said by Mr. 
Watkin Williams that there was a warranty that the goods were 
seaworthy, but that is not so. This very case is provided for in 
the Code de Commerce, and unseaworthiness is said not to be 
within the perils insured against ; but it is not said that freedom 
from such a defect is a condition precedent to the liability of the 
underwriter attaching. 

Keating, J., concurred. Judgment for the plaintiff. 



ABSTRACTS OF RECENT AMERICAN DECISIONS. 
SUPREME COURT Of THE UNITED STATES. 1 

Municipal Bonds. — Where a county issues its bonds payable to bearer, 
and pledging the faith, credit, and property of the county, under the 
authority of an Act of Assembly, referred to on the face of the bonds 
by date, for their payment, and those bonds pass, hand fide, into the 
hands of holders for value, the county is bound to pay them. It is no 
defence to the claim of such a holder that the Act of Assembly, referred 
to on the face of the bonds, authorized the county to issue the bonds 
only and subject to certain " restrictions, limitations, and conditions," 
which have not been formally complied with ; nor that the bonds were 

1 from J. W. 'Wallace, Esq., Eeporter ; to appear in Vol. I. of his Reports. 



